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FEDERAL ELECTION COMMISSION
WASHINGTON DC 20463

j i 'Z l AB 5

DECI72M7 SENSITIVE
AlanP Dye,Esq
HadiK Abegg,Eiq
Webster, Chamberlaii &Bean
1747 Pennsylvania Avenue, N W
Washington, DC 20006

RE MURSS72
DividW Rogers,
Friends of Dive Rogers,
Rogers for Congress n/k/a Special
Operations Fund, and
Christian Wmthrop, in his official
capacity as treasurer for both
committees

Dear Mir Dye and Ms Abegg

Bated on a complaint filed with the Federal Election Commission on October 18,2004,
rfbmiaaonauppiiedbyyourc

was reason to believe your clients, David W Rogers, Fhends of Dave Rogers, Rogers for
Congress n/k/a Special Operations Fund, and QmstianWmmrop, in his official capacity as
treasurer for bom committees, violated 2USC §439a, and instituted an investigation of this
... iii.
oMIItlBil

After gflnfi'lfB'mg all the evidence available to the Commission, the Office of the General
Counsel is prepared to recfltnmcnd 1^f die Commission ^"d probable cause to believe that
violations have occurred

The Commission may or may not approve the General Counsel's recommendations
Submitted for your review are bneft statnig the position of the GenerdCounsd
factual issues of the case Withm 15 dty of your receipt rfthis notice, you n^
Secretary of the Commission briefs (ten copies if possible) statuig your posmon on the issues and
replying to the briefs of the General Counsel (nine copies of such brief should also be
forwaio^d to the Office of the GenenUCmmsel, if possible) The General Counsel's bneft and
any bneft mat you may submit will be cciumlered by the Conimissionbetbre proceeding to a
vote on whether mere is probable cause to believe a violation has occurred

If you are unable to file responsive bneft withm 15 days, you may subnut a written
request for an extension of tune AU requests for extensions of tmie must be subniittedmwnn^



AtanP Pye,Eiq
Heidi KAbonEiq
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five days pnor tote due due, and good came must be demonstrated In addition, tbe Office of
_ tijeOcnpalConnieloniinanlywill not give extensions beyond 20 days _ _______

You may also request an oral hearing before die Commission See Commission's "Policy
Statement Eitabliihmg a Pilot Progrsm fix Probable Cause Hearings," 72 Fed Reg 7551 (Feb
16,2007) Hearings are voluntary, aiid no adVerse mfeiti^
baied on a respondent's decision not to request such a hearing Any request for a hearing must
be submitted along with your reply bnef and must state wimspeciffcity why the he

G requested *"d what issues die respondent expects to address The Commission will notify you
Jjj| withm 30 days of your request for a h^
GI
KI A fino^ of probable cause to believe requii^triat the (^
^ attempt for a penod of nc^ less than 30, but not more man 90 days, to se^

G'
a Should you have any questions, please (X)ntactAudraWasscin, the attorney assigned to
rsi this matter, at (202) 694-1650

Sincerely,

ThomasemaP Duncan
Genenl Comml

Enclosures
Bnef-David W Rogers
Bnef - Fnends of Dave Rogers and

Christian Winthrop, in his "flBg'ri
capacity as treasurer

Bnef-Rogers for Congress n/lc/a Special
Special Operations Fund fad Christian
Winthropt in his officud capacity as
treasurer



BEFORE THE FEDERAL ELECTION COMMISSION

In the Mutter of )

DtvidW Rogers MUR5572

GENERAL COUNSEL'S BRIEF

2 1 L INTRODUCTION

*| 2 This matter arose from a complaint filed with the Federal Elector
Kl
f\\ 3 Commission"), alleging that David W Rogers, the Republican candidate for Congress in Rhode
«T

JJ 4 Island's Fust Congressional Distnctm the 2002 axri^
<j<
<\i 5 2004 campaign committees, Friends of Dave Rogers and Rogers for Congress, and Christian

6 Wmtfarop,in his official capacity as treasurer for both committees, refeired to collectively

7 hereinafter as "me Respondents," violated2USC §439aand 11 CFR J 113 1 when Rogers

8 converted committee assets (in the fonn of contnbutor mailing lists developed by his campaign

9 committees with the use of campaign funds) to personal use by selhng or renting the contnbutor

10 lists and retaining the proceeds from that sale for personal use

11 Ate coiukteniHi me complaint, the Resporn

12 information, the Commission found reason tobcheve that Respondents violated2USC j439a

13 and 11 CFR { 113 1 See Factual and Legal Analysis Rogers submitted a response to the

14 Commission's factual and legal analysis, through counsel, ui which he admitted to selling the

15 contnbutor lists developed by his comnuttees and retainmg the proceeds for his own personal

16 use Rogers claimed, however, that the Commission's regulations Mcontam no specific provision

17 prohibiting the cooveraon to penonaliu« of a mailug list w Reqx^

18 Rogers also clamistiiat a Memonmd\nn of Understand^ wrm his cam
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I him co-ownership of the mailing hit Rogen, however, did not provide die committees with any

°2 ngmncam coiindennorinnllff leWiair market VAlue, Ht ttil purported c^wnersfijT

3 The Coninussion's investigation confirmed that Rogen sold a mailing list developed

4 almost entirely with hu campaign committees'^^

^i 5 ownpenonaluse Therefore, die Office of Qeneral Counsel is prepared to recommend that the
O
«• 6 Commission find probable cause to behevethatDavjdW Rogers violated2USC §439a and
C'

£| 7 11CFRS1131

E, 8 IL SUMMARY OF THE RECORD

£j 9 A. flfThgmiarf

10 David W Rogen was the Republican candidate tor Congress in Rhode Island's First

11 Congressional District in the 2002 and 2004 general elections Friends of Dave Rogers was the

12 principal campaign committee for David Rogera* 2002 campaign tor Congress Rogers for

13 CflngTffft 1"Bf fl^ r™Mp*i g""!*"1^ gnMMitftM fer TWinH ttnjmi' 9004 campaign fer CnngreM

14 Dunog the 2004electon cycle, Rogen took a salary from his campaignl Rogers Tr at

15 27-28 In addition to the salary payments received trom his campaign committee, Rogers* US

16 House of Representatives Fmarn^ DisdosurcSttiement, filed <m My 17,2004, rev^

17 $44,000 m "salary" income received in 2003 and $28,000 m'Waiy" income received during the

1 Based on nports filed by Roeen for CoofreM, Roten took atom of $10,022 6SmnleiyiMyiiieatifkom us
comniNM te the 2004 eleclioo eyeky atthoiHjh
equivdeotto$40>OOOeyevdunnftbe2004CMiipe4n RogenTrtt2l Rosjanms not always sore about his
memoiyofeYeiM^toitiiancleK^^iBo^lieicti^^tooki
npoit or whether the sshvy was aoeuntely reported md ha memory wnsanplyflBilty on thitpont

RosjendidiiottikeaMkiyfhmliucuipejtiidun^ Inl999ltheOommittioaiiiuedm

2USC |439a AdviiocyOpflion 1999-1 TteODamBWOBSBpensMAdvnwyOpBiiOfl 1999-1 HI a 2002

candidate AtBxplenttionftJuliflcetiODferU CFR f 113 !(|XlXO(I)(>lEAr).67Fed Ref 7«971(Dec 13,
2002)
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1 firithdf of 2004 from BMW Ufti.IXIJC^MWLiiti")2 The payment! Rogen received from

* 2 B M W Lists were apparently separate from the salary fie took fromliucrapaignuxi were nol

3 reported by his pnncipal campaign committee u salary pa^ Although Rogen

4 reported a total of $72,000 received from BMW Lists cams House Financial Disclosure

5 Statement, the mvesfcgafcon only uncovered records of payments m the ^^
C'
J? 6 BMW Lists to Rogers ^Attachment 1 (List of Payments from BMW Lists to Rogere^
Kl
CM 7 Rogers stated that he may have received additional amou^
*3

^ 8 renting his list, but he does not remember and has no ewdenceo^ Rogers Tr

* 9 it 64-65

11 After Rogers decided to become a candidate in early 2001, he developed an initial list of

12 pM^-f jnoliuhng panpig ha Itiigui m PlwU Ulmid, ftam tha Kavy, finm hi» college fraternity,

13 friends of his parents, etcetera, ""d provided th^t list to his fatnpaigp* committee without

14 claiming any ownership interest in the hst Rogers Tr at 31 Rogen estimated that me initial hst

15 that he generated from his personal coimutscont^^

16 not expend any tundsmdevek)puig that inmalust Rogen Tr at 32*33

17 Rogen' firtpnncipd campaign commit

18 development of the initial rnaihnghjt around the begmriing of his 2002 ca^ Aecordingto

19 Rogen, the campaign committee ccatnrtedwim Bruce Eberie ft Associate

20 muling ID detamme how much money could be raised for Rogen Rogen Tr at 37-38 Once

towunocneo9toy«eofBMWLulB(M«RotenTr at 9-13) •rithep^BMBti^pesf to haw beta for the
puream of h» committeM* maihng lat TboM«mtbeooly«Miuripor^oohiiFnneMlDiKloiurf
U^ J_J ^K^^ ^i^^K^h^A dk^ ^i^R^i^HA ^L^k^^ L.^ ^k^^^i^^^BM^^M ^k^k^^k^^^a^k^ ^»^k baa ^Rm^b^BAMAl ^^^Adkltfk^a^BA VlftBA^^BBABia^
XW BIB BBK IvDDH BaV ••la^BJr BBBI MBB GeiBBHBua^B GDBBBHBBv OB flaw rHeiHIvHU a^rlalwIBejV^v OBHDUIvBK

1 Etosjen BM no meiu wdh which to document the end Dumber of DHNB he provided to to
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|BSt yii«1tfia gBIJBrittHJ SUffidCDt MBUflhltiPtl lUPOHIft tO be dffttHftd BUPfCTlfuJj it

appeanfflatBnicebberieaAssocuttesDe^

3 Dive Rogers pud the vendor for the list developed as treiult of the initiil test mailing and

4 subsequent niaihnga Rogers Tr at 39 Rogers also indicated that his committees paid to

5 purchase or rent various other donor lists fbr use m direct mailings, and that the coxtfnbutions

6 IBfifflVfld IP rfftfftllffff 1° **™ fam "MMJitiffi gftngmteH aHHitimuil namea fer the ntMter hrt that

^! 7 he eventually sold to BMW Lists9 Rogen Tr at4O43 In addition to the hits his committees
«3
^ 8 lentedaixl purchased, Rogers cxfflfimed that csimw
C'

9 develop a mailmg list that also went into me final master list RogenTr at 41 Thus, the master

10 hit of the comnuttfffg appeani to have includdl tfag rftlfltw^'y ff""»H ntimher nf Mme« that

11 initially contributed to his committees (500 to 1,0(X)) plus potentially m excess of 20,000 names

12 met his committees developed bypurchasuig or rentmgomermaibnglistsandbymeworkof

13 campaign volunteers6 TheRogeraComnutteeswUectiveryspertap

14 develop mailing lists during the 2002 and 2004 elections The committees' disclosure reports

15 described these expenses as list acqmsmoii,Wilniaihnghst,WMhsts,w and 'list seivu»sw7 The

4 As Rotoi described it, the ant mailer, which WM Mot to ipproaiiirtBly 25,000 people, would be cooiidefod
"luocetifur if -tDMdc money if it didnt low ttat much money rfyoutretbletogetlOcemiontbedolhr,
70, Mmetfant like tfa^ then tlookt take you n^ RoaenTr at38
5 ft t^paan to be tto sjaM^ piacttee m the naibv

lut
c BlilV IJM WH onsbto to provide apeoflc inff^^

tSI73J06MfbrHlB«B*and<llB*i
toCc»t^<lhe20M campaign coining Tha amount
j ^K^BA •^B^kLtt^M. *^^K_^»J^a^B^MM *— AV&M aU^^^k^A ^M^fll BV Sl̂ SJ^^^k^A ̂ teAal ̂ ^^M^^BB^^^ H SSul̂ BBfle) ÎBBM| ^hBHttjkueB^Muai V "jknBMef Hasifl
•BaBSSI BJniSK SSnJEBSJIfSSBl B^HBflBSnDVmDMSBSI BUIDBBJ HB^Bf ^BBSSS^E •nBBMB- DBBiSBB^K flBVU EKBBBBljVwBBBW USKSSHK MBBBBflfl. BBnBUBHUIIBlBB vJBiHBSJiiBj HBVJUIVBWBi ••«•• ••BVeBPBBV WJBBPVMBWMHW •M l̂̂ V MB WWV ••••MMp ^B^^P^PW •••••• ^PB^^^^BV^^Bp ^BB*^r^rv ••^^^H VIH • M^*WW«^ ^^ -w ™

ly 11310,1419 06
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1 'faster lisTRogenevenlualry sold to BMW 1^ Rogers

1 Tr ftt48ud57 "

3 On October 1, 2001, Davri Rogers and ChnstianWmt^^

4 Rogers, signed a Memoaiidiim of Uiklerst^^

5 nghtiin the campaign donor lists developed by Rogen and Fnends of Dave Rogers1 The MOU

6 amply states tf^t "in consKterstion of his personal contributions to the creation of such lists, his^^ *
7 iignafartf on «H ftm^mmfg 1«fteff , "fl^ hf l'fa •̂ "y wh^sh « coniaitiad in thaaa

8 Fnewfa of IXrve Rogers and DtvidRogenshaUco^wn*^ names g

9 direct mail solicitation "&e Attachment 2 It is unclear who may have drafted the MOU It is

10 Rogen'recdlecnwi that ChnstianWinlhrop, the tieasu^

11 himwimtheMOU.butRogeradoesnotrecaUifheinstriK^

12 was the other way around Rogers Tr at 52-53 Rogeraiiidicated that he may have beheved

13 such a co^wnersmpmterestwM permissible nx>mcon^

14 at that time a direct mail fundraising agent for BroceEberieft Associates (a vento for Fneno^

15 ofDaveRogers) Rogers Tr at 25-26 Mooney later became a principal m BMW Lutt, die

16 company to which Rogers sold hu campaigns' master hst

17 OtfafT than tfag initial hut of IBM thin a fhreuund nff"1^, howgygr, tha nnly

18 Rffggrirro«>^^^fc"^"i^r>fl<^mtftMmg^

19 master hst was the use of his name, hkeness, and life stoiy.MweU

20 proofreading of fundninng letters Rogers Tr at 48 and 70 Rogers also stated that he was not

BR«poiKkoti did act submit a saailar MOU bctwcco David RogBmndRoten for ConfreM, the 2004
The nvertftton ravMtod that apparattty no sauhr MOUenstodwARo|mftrGonaiwlaUioqa>iM

-tDhm«tratf^tlM2<)04ooiiiiiiittD0uitflipfynextiiwofloflte20n RofmTr rtSI
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1 even "ceitra that what was sold to BMW Usts had airy^^

3 witt[uc]^iat[lie]didiiiitiillyI^l[ogefB ir aoz

4 In the spring of 2003, Rogers signed a Contract for P^^

<£, S Lutt9 &* Attachment 3 (Ccmtnrt
G'
H 6 Usts purchased ̂  donor list of all direct mu^
N"i^i 7 campaignfbrUS Congress, fromOctober 1,2002toApril 30,2003 "/</ The pnce of
«3
^ 8 purchase was $48,000, and according to the contract, ̂ yment of this $48,000 fee shall be made
c<
|̂ 9 to Dave Rogers m 24 initallments of $2,000 each " Id OnMay28v2003lahandwntten

10 addendum WM added to the contract extend^ the tenns

11 payments of $8,000, to July 15,2003 Id The contract makes no mention of the MOU or the

12 ccMmmttees* ownership interest ui the hst

13 Rogers'memory was not dear sumiund^ the details of the contract, however, he stated

14 Hut he believed 101000110 at BMW Lists approached hmi with ̂ oflfa to buy the mailing hst

15 Rogers stated that he believed he spoke with PatnckMooney and Robert Dubiel about the

16 contn^ and arxmt his ownershrp interest m trie maihnghst,b^

17 of those conversations Rogers Tr at 54-57 Rogers does not recall anyone at BMW Lists

18 questioning the legality of his ownersrupmterestm the list at the bine of the contract

19 Hunk tet questions were raised at a later date Rogers Tr at 54-55 According to Robert

20 Dubel,wrtf>wuPrcadertofBMWIjftsatthetmie^

21 Mooney, who was tiie managmg partner of BMW Lists at the time, about "the legahty of the

9 Robert Dubid. Praudent of BMW Lntt, ngned the contract on Apnl ft 2003, but Rapn did not aptta contact
00011^31,2003
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agreement, became he thought it was odd ihit the candidate and not Ae committee WM the

purported owner" SM Response ID {juettioinKel^^

3 2007

4 According to a list of payments made to Rogers *0yB^^

is. S for the purchase of msconimittees* mailing list Sfet Attachment I (List of Payments from
c>
* 6 BMW Lists to Rogers) Rogers stated that to the beat of msiecoUecticra the list provided by
N">
^ 7 BMW Lists was a complete listing of the payments made to him for the purchase of tbe mailing
«3
^ 8 list Rogers Tr at 64 He also staled that he retained one hundred percent of the proceeds for his
GI
^| 9 own personal use (eg, to pay a mortgage, private school bib

10 expenses) Rogers Tr at 64-66 When asked whether he received any additional income at any

11 tune from any other source for the sale or rental of his comimttees'nuuhnghst, Rogers indicated

12 that he thought he might have but did not reinem Rogers Tr at

13 64-65

14 m. ANALYSIS

15 It is undisputed that David W Rogers told a mailing hit developed almost entirely by his

16 campaign committees using conmbunc^ received pursuam to the Feo^ralElectKm Cam

17 Act of 1971, as amended, ("the Act") and retained the proceeds fiom the sale for his own

18 personal use IliB Act states that a Mcciitnbution accepted

19 converted by any person to personal Me" 2USC }439a(bXl) "A ccctnbunon or donation

20 shall be considered to be converted to poioiiil uw if the coninbiiQW

21 any cc«nmimient,obugationv or expense of a person that w^

22 candidate's election campaign** 2USC $439a(b)(2) The Commission's regulations state Hut



MURSS72
GcMnl Go
DividW Rofn

1 ^ Commission wiU determine, on a case-by«^ uses of ftmdi ma campaign

" 2 tccounT constitute "personal use" 11C FR §1131 (gXIXu) The regulations tiien state that

3 •**• tiMMfar nf m MtnpMflti rftmmiit^ a«Mf t« twit pajmnal MM «ft Inng •• tint transfer i« far fur

4 market value" 11CFR § 113 l(gX3) (emphasis added)

oc 5 Acconiing to documents arid sworn testimony, Rogers
G'

g, 6 master mailmg list to BMW Lists for at least $S6,(X)Om profit, whch he retained for his own
K!
<\\ 7 personal use (to pay the mortgage, huchldien'spnvatescto
«3

!? 8 Rogers Tr at 64-66 Furthermore, the mailing list that he sold was apparently developed by hist»'
O^1 m
r\i 9 **^riripfiftn <y>>n>n|ttipfls usinsj contributions made to i»i» e^imnitliBCT

10 The n^ that Rogers and Fnends of Dave Rogers entered into a Memor^

11 UndentandmgpuportingtognuitRogen

12 analysis Martiigr tfia Act nor ilia rnmrniMinn'* rejiilatMM allftur parhM to mntrMt mnrnnd the

13 peif9nnl use provisions

14 Although it is conceivable mat a candidate could enter into a contract wim ma pnncmai

IS eMip^gn gftMitirttiie to fik^iti fom« •Tpi» ny potfinn «f M MM* helftnging in hi« rampatgn

16 conimmee (or developed iisingcontnbuaons to his campugncon^

17 something of vdue to his conimittee (money, physical eq^p^

18 exchange, mere was no nw market exchange m this case Despite the MOU that Rogers signed

19 with his first principal rf^r^'ff" coti>fM|ttftff, tibere is no bins on which to conclude *Hs* the

20 transfo of the coinmittee asset (the mailing hst) to Rogers w^ It

OBI bulk offoB BMiBBg list by puchsiinsj hslSj ivaliug tats fer divot mail pufpOMB sad andmsj aw BBBIBS of pBopto
who NSpoaoM ID OB dmct mail to flw IDBSBV aisiliHS IH|| and UBQ§ <

RogenTr tt 39-41
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1 dto not ajipear that Rogm'coomiitt^ The

2 MOU stated that the coniidcnmon wo Tnipcnoiiilcoiimi^^ """

3 hu^gnatare on aUftaidraisuig letters, ari Rogen'principal

4 ftafnrnigp cflfmn|ttBCT Already hf^ Ac right to use the candidate's «••"• or likeness on a

a S ftmdnusing solicitation fa fta, Rogen agrees that it wc^ have been mipossM^
G'
*j 6 for Cwigicss without provuling his conmrttew
tf\
f\\ 7 thai he piovided these Ihuigppnof to and w^
^i
^ g in his committees' mailing list Rogers Tr at 31

|̂ 9 Thcrelstwely few names Rogers initially provided to his 2002 committee in companson

10 wnii the apparent size of the final list Oat he sold to BMW Lists, and the fact that mi committees

11 spent at least $211,648 20 to develop the maimig hits, woddrwt teem to constitute feirniarket

12 value In fact; as previously stated, Rogers is not even sure if any of the names he initially

13 pnmdW to his wniniittees were part of the find Rogers Tr at 52 The feet that

14 he provided his conimittecswim his nanic, likeness

15 nroviduig fur market value ui exchange for lOOHowneiihipmhisconimittees'inaihnghsts11

16 m addition, Rogers'life story does not appesr to have siiy tangible monetary value siwve the

17 value of any other individiial'a hie story, if that mo^vidual decided to nm tor Congress12 Thus,

18 RlOgpH does not SppPar tff h««? panvM^i fyw m

19 ownership mterest in the maiung hat

•merareoMl Alt* Rofen stated thit to did not dura
a^portnooflhDpraoeedifhntbeulewtfhhiiooiiimittoa RosjanTt at64
"Whnad^Roim admitted that lie h^
asm and lift stay, bu never ananpttd to Mil dis r^tohunuMttdlifctfDrftsiKlbisiievKbMO

ffltnyw^ftrtheuieofbitMineiiidliftitoiy Rogen It «14



MURSS72
OenenlCo
DivtdWRogen

10

Accoriuigiy, tfaia OflBce u prepared to recommend tfart the Commmsion find probable

cause eieve tut ENYIO w
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IV. GENERAL COUNSEL'S RECOMMENDATION

1 Find probable came to believe tint David W Rogenviolited2USC §439aind
11CFR §1131

Due HmnneowP Duncan
OeHnlCoamd

OtuA
Acting Deputy Associate General Counsel
fi>r Enforcement

MarkShonkwiler
Assistant Qeneial Counsel

AudiaL Wassom
Attorney



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Fneiids of Dave Rogen and Christian *
Winthropb in hii flffiEHil capacity u ' MUR 5572

,., GENERAL COUNSEL'S BRIEF

Q 1 L INTRODUCTION

£] 2 This matter arose from a conwlamtfUedwim to
^
«si 3 Commission"), alleging that David W Rogers, the RepuMican candidate for Congress in Rhode
c-
0:1 4 Istad** First Congressional Distnctrn the 2(^

5 2004 campaign comrnittees,Fnerids of Dave Rogen and Rogen t^

6 Winthn^m his official car^ity as treasurer for bo^

7 hereuyrflero"theRespowlents,"violated2U §439aandll CFR §1131 when

8 committee assets (in the form of contnbutcv nulling lists developed widi the use of campaign

9 finds) were converted to Rogen' personal use

10 Ate considering the complaint, the response, and pubhclyavaikbleinfonnatiori, the

11 Commission found reason to believe tfaatRcspondcntsviolated2USC §439aand 11 CFR

12 §1131 See Factual and Legal Analysis Respondents suhnutted a response to the

13 Commission's Actual and legal analysis, through counsel, in which Rogen admitted to selling

14 the contributor lists developed by his committees and retairung the proceeds for his own persorid

15 use arid the committees acknowledged cccsenting to tr^ Rogen claimed, however,

16 mat the Commission's reguUmorisMcoritamriospeci&

17 penonal we of • muling uit" Resporise dated Oct 23,2006 Rogen also claims that a

18 Memorandum of Undentandmg wm^ his campaign coomiittees granted him co^



«H
co

MURS572
GsnsnlCoi
FWodiofl
Ghnsosn Wntfarop, • In ofBc«I capacrty m I

1 mailing list Rogers, however, did not provide the committees with any ngmficant

2 consideration, much less fair market value, for his pwported co-ownership of the list

3 Hie Commission's ravcsdgation confirmed that the committees consented to

4 retainmg, for hu own personal usej 00% of the proceeds fhrate

5 developed almost entirely with ms campaign committees1 assets Therefore, the Office of

C> 6 Geiwrd Counsel u prepared to recommend that the Conimî
N"l

™ 7 that Fnends of Dave Rogers and Christian Winthrop,m his official capacity as treasui^

C 8 2USC }439aandllCFR }1131
cr-

9 IL SUMMARY OF THE RECORD

10 A.

11 David W Rogera was the Rgnibhcan candidate for (ingress m

12 Congressional District in the 2002 and 2004 general elections Fnends of Dave Rogers was the

13 principal campaign committee for David Rogers'2002 campaign for Congress Rogen for

14 Congress was the principal campaign comniittec for David Rogen12004 campaign for Qmgress

15 During the 2004 election cycle, Rogers took a salary fiom his campaign' Rogen Tr at

16 27-28 In addition tff thft salary ppy*""1*" Meaved ftam hi" campaign committee, Roger** U S

17 House of Representatives FiiiancialDiscl(>su^
1 Bawd on reporti fltod by Rogcn fat Cootreu, Rosen took ttotil of $10^^65 in »«tayi*yinemi from ha

equivalamtol40(000iy«rdinigtbe2004caii]ptitn RogenTr it 21 RofenwuDotthMyi sure about hn
BMBMy of 0MBIS, w it is inclstf ivlKMhsr to ac^
nport or watte the s^y «ai •eountely reported and humaaiocywH simply flnky on tfutpomt

Inl999,theCommiiiionmuedtn

2USC|439t AdvwxyOpmioo 1999-1 TtoOonmiSMBSim«s«dedAdinMiyOpBiion 1999-1 ma 2002

candid* 5taExptaiMdon4JuitiflcMioofcfll CFR 1 113 1(0(1X00) ("BftTX^ Pad Reg 7V971 (Doc
2002)



MURS572

Pfiands of Dave Rosjera sad
Christian Wartfafop, a his official capacity as

1 144,000 m "salary* mcome received m 2003 and $28,000 m*Waiy"mcome received dunng the

2 first half of 2004 fiom BMW Lists, LLLP ("BMW Lists")2 Inpayments Rogen received from

3 BMW Lull were apparendy separate fiom the salary he took trom his campaign and were not

4 reported by huprmcipal campaign committee as salary Although Rogers

•H 5 reported a total of $72,000 received fiom BMW Lists on his House Fuiancial Disclosure

O 5 Statement, the mvesnganon only imcovered record^ of p

JJ 7 BMW Lists to Rogers 5eeAttaclmieml(hst of Payments

C1 8 Rogers stated that he may have received addifl0?1*! ammiyifB fiom other sources for selling or

rsl 9 renting his list, birthe does not remember and has TO Rogers Tr

10 tt64-65

12 After Rflggrw <iwMiffl 1? frrflp'fr fi "fif1"8^8 m fmiAy Mni,ha <iMi»i«perf «n imtwi li«t of

13 ^ni*1* «"«l"Hing ptiftpbt hit IrtMMf m PhnAt T.Uivi, frnm tha Navy, from ht« college fraternity,

14 fiiends of his pmytf, etceterc^ imd provided that hit to his campaign committee without

15 claimmg any ownershm interest in the ust Rogers Tr at 31 Rogen estimated that me initial hat

16 mat he generated fiom hie persond contacts contauied between 500 and 1,000 names3 He did

17 not expend my funds m developing that initial list Rogen Tr at 32-33

18 rc^flffT* f*1** pineipal campaign ennnnntta^ Fneiufa of Pave Rogera, nftfifimuad

19 envelopment of the imtialmaihngUst around tte According to

^^^^- .̂fU^ .̂̂  •^a»,^ ^k^h^^^^^^^h^^bl ^^^al^^k^ SV^A ^V^IM^^B^ ^_^_^^ A0L^ ^k^lmaporenaw ra nis oonauiBfl* nuimng use TOON wsra DM ouy
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General Coi
FnenftofOtveRoteriend

)fficnJ capacity *r

1 Rogen, the campaign conmiitteecoiitractedwrtfa Bruce Eberi
•^•a»aa ĵ»^»»B^a»Beaaa^^^BBM u ^^=^^^a=aKasssss=^a^^^m^oxî xssssssî ^umesa^^ea^^^mm:̂ ^^as;̂ s^^^^^^^m^siaessa^a^^a^K^aaa^s^^^msamtssss^aa^^^aass^mss:̂ ^a^^^^- :̂ SUB-.I

2 mailing ID determine how much money could be raised for Rogers Rogers Tr at 37-38 Once

3 that irntal test mailing generated suffix

4 appears that Brace Ebcrle ft Associates became Rc^en1 first direct nisol vendor, and Fnends of
T
r-i 5 Dave Rogers paid the vendor for the list developed as a result of the uiitial test mailing and
oc-
C1 5 subsequent mailings Rogers Tr at 39 Rogers also indicated that ms committees paid to^j • °^ "^ ^^

^ 7 purchase or rent various other donor lists for use m direct niaihngs, arid that me ccGtnbunons
•q
O 8 received in response tO thOSg d«W* m«t1mg« ggneraterf additional names fertha marter hat that
OT'

™ 9 he eventuaUy sold to BMW Lists5 Rogers Tr at 4(M3 In ad(hti<m to the lists his cc)mnuttees

10 lented and pmchased, Rogers confirmed that campaic^

11 develop a nunling list that also went into the final master hat Rogers Tr at 41 Thus, the master

12 hst of the commrtteesappean to have incluW the relate

13 imtiaUycontnbuted to his cormruttecs (500 to 1,000) plus ^

14 ihat his MMtimittBes developed by purchasing or renting other mailing lists and by the work of

15 campaign volunteers6 TheRogenCornmittecscoUecnvely8pentar^HOXunately$211,6^20to

16 develop mailing lists during the 2002 and 2004 elections TTie coinmittees* disclosure reports

money if < didn't toss Itat much money if you m able to get SO cents oo the dollv,
TO, Bomethmililnthit, then it looks MM yon ratytai** viable wtwtooii" RofonTr «3I

M to Iswa te ru^ to ralsm o^maishD of soy D
hat
' BMW Lia&WMiwbto to provide apeciftci^
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1 descnbed these expense! as Tut acquisition," "mailing list," "lists," and *lrt services'*7 The

2 "niaitarhsT Rogen eventoiaUy sold to BMW Us^ Rogen

3 Trtt48md37

4 On October 1,2001, David Rogon and ChnstianWinmrop, on behalf of Fnends of Dave

5 Rogers, signed a Memorandum of Undentandm^
t

6 rights in die campaign donor lists developed by Rogen and Friends of Dave Rogers TheMOU

7 simply atatet that "in consideration of his penoiud contnbutioos to the aeation of such lists, his

8 sigmmne on aUfunditisiog letters, and hu life stoiyi^nch is «

9 Fnends of Dave Rogen and David Rogen shaUeo-o^m"aU names generated as the result of any

10 direct mail sohcn^on" See Attachment 2 It is unclear'who may have drafted the MOU It is

11 Rogers' recollection that ChnsnanWmthrop, the treasurer of Friends of Dav^

12 him with the MOU, but Rogen does not recall if he instructed Winthropto sign the MOU, or if it

13 was the omer way around Rogen IV at 52-53 Rogers indicated that he may have beheved

14 siich a (XM>wnershm interest was penmssiblefiom

15 si that tmie a direct mail tundraismg agent tor Bruce Eber^

16 ofDaveRogen) Rogers Tr at 25-26 Mooney later became a pnnnpalm BMW Lists, the

17 company to which Rogen told his campaigns'master list

1PrsiBdsofDmKogBM(lto Roam
•DaTvpQDislVBHfllfi2DD4CaVBDUflDOODBDIIIDB*alDflDK•31^9'vl 80IDiT îaVEttOflUsVIDOIIi ttDfl̂ iHUuDC••sTE ^^HlsjaVnOUm

doM not awtads osposdiiiim made Ibr *io^^

a smular MOU betwem Dtvid R

RosjmTr atSl
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FrmdiofE
Chraon Wnthrop, m ha ofllasl cspaoriy n \

1 Qtotfaantheimlialhstoflessthanatnousairi

2 Bflgrri provuM fr* hiM î pT1 aflimni+lw in rftflnr ft* •* ftm»««h«p ««*«*•> m tha final

3 muter bit was the use of his name, likeness, and life story, as well as the occasional

4 proofreading of ftmdniiung letters Rogers Tr at 48 and 70 Rogers also stated that he was not
(fi
^ 5 even "certain that what was sold to BMW Lute had anything to do with, one wy or the other
oc<
£' 6 wifli [nc]what[he] did mroaUy" Rogers Tr at 52rf \

S' 7 C. Sale of tkcMafflag List
<a
C 8 In the spnng of 2003, Rogers signed a Q)ntnMt for Purchase of List P
a-
f%l 9 lasts' SteAtttchmem 3 (ContrartfOT

10 Lists purchased Mthe donor list of aUdnectmaU generated supporters of Dave Roger*s [sic]

11 campaign Cor US Congress, fiom October lt 2002 to April 30. 2003 H Id Thepnceof

12 purchase was $48,000, and according to the contract, "^yment of this $48,000 fee shall be made

13 to Dave Rogers m 24 instalhnents of $2,000 each H U On May 28, 2003, a handwritten

14 addendum WM added to the contnurt extending the tenns of ^

15 payments of $8,000, to July 15, 2003 Id ThewmtractniakesnomcntKmoftheMOUorthc

16 committees' ownership interest in the hit

17 Rogers' memory was not clear surrounding the details of the contract, however, he stated

18 mat he believed someone at BMW Usts approached him with fe

19 Rogen stated tiiathfibekeved he spctowimPa^

20 contract and about his ownership interest in the niaiung list, but he d^ not remember any details

21 of those conversations Rogers Tr at 54-57 Rogers does not recall anyone at BMW Lull

• Robert Dubiol, Plwdent of BMW Lou. iiped the contra on Apnl20f 2003, but Roj« did not wgnthocontrwt
untUM^31,2003
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1 (ruestionnigthelegautyofhuownershminteiv^

2 thrnktitftquestioris were nosed at a later o^te RogenTr at 54-55 According to Robert

3 Dubiel, who wu President of BMW Usts at the turo

4 Mooney, who was the managing partner of BMW I^sts at the time, about "the kgalrty of the

5 agreement, because he thought it was odd that the candio^ and not the cornmittee was the

6 purported owner" &* Response to Questions Related to MUR 5572 from BMW Lists, July 11,

7 2007

8 Accoro^ to a list of payments made to Rogen by BMW Usts,Rogm

9 tor the purchase of his conunrttees'maihngust See Attachment 1 (List of Payments from

10 BMW Lists to Rogers) Rogen stated that to the best of his recollection the list provided by

11 BMW Lists was a complete ustmg of me payments made to him for the purchase of the inailing

12 hat RogenTr at 64 He also stated mat he retained one himdred percent of the proceeds for his

13 own personal use (e g, to pay a mortgage, private school bills forms children, and other hvuig

14 expenses) RogenTr at 64-66 When asked whether he received any additional income at any

15 tune from any other source far die sate or rental of his committees' mailuig list, Rogen indicated

16 feat he thought he might have but o^

17 64-65

18 m. ANALYSIS
19 It is undisputed that David W Rogen sold a mailuig list devdor^ almost entirety by his

20 campaign committees using contnbutions received pursuant to the Federal Election Campaign

21 Act of 1971, as amended, ("the Act") and retained the proceeds fiom the sale for his own

22 personal use Ite Act states thai a "eootnbuta
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1 converted by any penon to penomduM*9 2USC |439a(bXl) "A contribution or donation

2 shaU be considered to be convotod to penoiul use if tte

3 my commitment oUigr^^

4 epndvl«t-»- f frcfinn campaign » 7 I T g P. § d3Qa(h)p) The Commission's regulations State that

5 '̂  Cofluniation wiU detaining uses of funds in a campaign
<x
G 6 account constitute "personal u§en 11CFR § 113 l(gXlX") The regulations then state that
Kl

7 *1hetnnsfo of a campaign comnuttee asset is not penondu^

C 8 market valwn 11CFR § 113 l(gX3) (emphasis added)

9 Acffftnfr^g tff ^mtF"entff ^ f1""™ teghmnny, Pftflftta «ftld hi« campaign e^inmiltffgl'

10 master mailing list to BMW Lists for at least $56,000 in profit, which he retamed for his own

11 pgffftinl »»fft (tff pf y *• "^^flfg**, h" ehiMign'a pnvrte lehnnl hilla, anrf Innn

12 Rogers Tr at 64-66 Furmermore, me mailing hit that he sold was apparently developed by his

13 campugnccmnutteesiisingcontnbimou

14 behalf of the cc^nmm^es, apparently consented to thum^

15 ofUnderstandimjgrvmgRogencoHiwnershipiightsmm^

16 exchange

17 The fi^ that Rogers and Friends of IX^eRogen entered mto a Me^

18 Underslandmg purporting to gnat Rogers a coK>wnershy interest in the hst does not change the

19 analysis ft merely makes the coninuttees comphcit m the violation of the Act's personal use

NMr
which i|)p«m to IkWDotamsJelym RofsnTt at4l The Committeai developed
-^_ fi^-BjeU _^flSk_ • • ,j i* _ • I^^M ^^^HMM IB^SM JSM .•••.»••* iMAal •••••••.•i.̂ .SI fllHkjl •uLsWiaV OlftA MAMl^ J«tTBAA«M»sW
VsiB DVUK OK vDB BsflftlBiiA IHK Bv BUerveHHaiDK UBiSM TCHIIDK UHsf sjOsT UvBC IssWH pHeiDOsiijv vHtt •OQeVK UsW BBBMB wi DvODsV
^^^L^ ^^k^^^^h^kJ^kJ AK. 4SV^ ^^H«^^ ^^L^_| •*•— dSV^ ^^k^k^^^h^ ^^k^aL^^ la^A ^^m^ m^m^^^ ̂ k^k^^^K^k^^b^ ^m^kL^^k^^k^k^^ S^^ sV^kB^B J^kM^^l^k^ flk^ l^^ft
WHO fBSpOMBO S9 OO Olid HMUIV9 US) flHMBff BiainBg UM, SM USBg CSJByHSJB VOMBWeen SO DBBJ) eJBJWIOp IDD am

Rosjenlt at3Ml
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1 provisions Nattier the Act nor the Ccrnimission'sreguliflonssl^

2 ttie personal use pfovisions

3 Although it u conceivable that a candidate cou^

4 campaign committee to obtamsome asset or rxrton of an asset bdoiiging to his campaign

5 committee (or d>vek>pedusiiigcontnbutioM

5 something of value to his committee (money, physical equipment, etc) in a ftirmaiket

7 CTCffy8, fiiei* IMM no fair marica* arclumge in tliia eaae DeSDltB the MOU that RogCTS Signed

O 8 wim his first prmapal campaign ccmimittee, there is no basis OT
CF.I

9 imiiafaf of tte ^Mniflffy1 ••T*>t (the tnailmg hat) to Bogpi* WM made for fair market value ft

10 does not appear that Rogers' committees received anytfamgm exchanged the tnmsfer The

11 MOU stated that the consideration was *^ personal conmbutions to the creation of such hsts,

12 his sigiiatiire on aU fmidraimng letters, and his hfe Attachment 2 Rogers' principal

13 MtnfMgpi r^mnTft̂ f «l»MHy h«H rfm ntfit fft «•• tlig ̂ unffftXat*'* tMrna «r liVgngM on a

14 ftmdmsing sohcitanon In fact, Rogers agrees that it would have been impossible for him to run

15 for Congress without providing his commm^es win^ his name, hkeness, and hfe story and admits

16 **••* fcg pBTVMM flif̂ 1 l^^flP p"*^ BP** ̂ n̂ V1!!* *»y tfjn f̂ljh* rf gUitnyng «n mniMMhip interest

17 m KI« ^>mtnittftfi>' «i«iinig ii«t Rogers Tr at 31

18 The relanvdy few names Rogers uimally provided to h»

19 with the apparent size of the final list that he soWtoBMWUsts,andAefi^thatms«)imnittees

20 spertatleart$211,6«20todevdopthcin^^

21 value In fl^ as prcvioiisry stated, Rogers is not even sure if any of the na^

22 provided to his committees were part of the final list that he sold Rogers Tr at 52 The ftct that
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Flnsadi of Da¥B Rofsis and
i WIHJHIBB, n lui offload capactfy as

1 he iHovxied his ttees wim his iiame^

2 providing fair maifcet value m exchange fol 00% ownenhipmhwcoiiunittecs' mailing htti11

3 In addition, Rogers' life stoiydoes not appear to hive any tangible monetary value above the

4 value of any other individual*! life itory, if that indmdud decided to nm for Congress 12 Thus,

5 Rogers does not appear to have provided fair market value to his committees in wchfrgt* for his

6 ownershtpmterestm me mailing list

7 AfCOfdingly, thlft Qffifift IB prtpinml ti> •*&*****$ «*»«t Hia f!nmnnM»fm find prohahle

8 cause to believe that Friends of Dave Rogers and Christian Winthrop.m his official capacity as

9 treasurer, violated2USC §439aand 11 CFR {1131

IV. GENERAL COUNSEL'S RECOMMENDATION

1 Find probable cause to believe that Friends of Dave Rogers and Chnstian Winmrop,
mhisofficial(»qMcnyastreasurer,violated2USC |439aandllCFR §1131

10
11
12
13
14
IS
16
17
18
19
20
21

General Counsel

Kathleen Guru
Acting Deputy Associate General Counsel
fbf Enforcement

Hul |Mt fMlflrt fl^^MIVHIft

II

and lift Hory.hM
in my way fbr the me ofhn

RoaifsTrat64
Ibr tat ngto to a book or movM utiiinag hit

indfaftilny RoaenTratH
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Mnlr Shtwikwiler
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4
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7
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9

Assistant General Counsel

AudrtL Wmom
Attorney

oc-
O
Kl

O



BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Rogers for Congress n/k/a Special '
Opentoons Fund and Chns&anWuthrop, * MUR5572
in «m official capacity ai treasurer

GENERAL COUNSEL'S BRIEF

1 L INTRODUCTION

2 This matter arose from a complaint filed with the Federal Election Commission ("tbe

3 Commission11), alleging that David W Rogers, die Republican candidate for Congxess in Rhode

4 Island's First Congressional Distnctm the 2002 a^

5 2004 campaign committees, Fnends of Dave Rogers and Rogers for Congress n/k/a Special

6 Operations Fund, and Christian Wintfarop, in his official capacity as treasurer for both

7 committees, referred to collectively hereinafter as *toRespondents,Hviolated2USC §439a

8 andllCFR } 1 13 1 when committee assets (in the form of contributor mailing lists developed

9 with the use of campaign funds) were converted to Rogers' personal use

10 After considering the complaint, the response, and pubhcly available information, the

11 Comimssionfoundieasontobdievedi8lRespoikfentsviolated2USC {439aandllCFR

12 (1131 Set Factual and Legal Analysis Respondents submitted a response to the

13 flMtimi««ftn'« ftefaMl «tiH Ugul •n«1y«i«| fhmMgti aniiMii^ in uihteh RngiM •HtHrtteH to tiling

14 thecontnbutorhsts developed by his commirTees and retainmg the proceeds for his own personal

15 UKandttieccmimittiMadaMiwledged<XTnsc^ Rogers claimed, however,

16 that the Commission's regulanoos*^ontam no specific p^^

17 pwioinal i1** ftf * tpM^img |î f * R/gjponift ^fiitffd Qfft 23 2006

18 MamftMntiiim of TTmJJMt«vimg until tiia eampaijn «mtinii«iBM grmitM Kim e<wiiiiHai«Kip «f Ae
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1 mulmg bit Rogers, however, did not provide the committees with any significant

2 coiisideratxxi, much lew fur market value, ^

3 The Commiiacm*! invesfagrt^

4 retaining, for his own personal use, 100% of die proceeds from the sale of the mailing list

5 developed almost entirely with his ftmitMngF* committees' assets Therefore, the Office of

6 General Counsdu prepared to recommend that te

7 that Rogers for Congressn/k/a Special OperanonsFimd and Christian Wmthrop.ui his ofiRcial

8 capacity astreasina;violated2USC §439tand 11CFR {1131

9 IL SUMMARY OF THE RECORD

10 A. qnrtmmffit
11 David W Rogers was the Rqwbhcan candidate for Congress in Rhode Island's First

12 Congressional District in the 2002 and 2004 general elections Friends of Dave Rogers was the

13 pnncipal campaign committee for David Rogers'2002 campaign for Congress Rogers for

14 Congress was the pnncipal campaign committee for David Rogers* 2004 campaign for Congress

15 During the 2004 election cycle, Rogers took a salary fiom his campaign' Rogers Tr at

16 27*28 In addition to the salary payments received fiom his campaign committee, Rogers' U S

17 Home of Representatives Financial Disclosure Statement; filed on Jury 17,2004, revealed

1 Bawd on reports filed by Regan fer Coagrw, Rofen took • toad of $10,022 65 niilvyiMymenttiiPOin ha
common
equivaleottoS40fOOOiyevdunn|m820(Mcmiptitn RogenlY at2l Rosjan was not always sura abort bis
meraofyofoYMn^nrtatnclMrwhetete
nport or IMMDOT IM nitty WM •ccuntBly nportM sad us monoiy wn simply flnHy OB iMt pout

^ Inl999,theCooimusionMiuedan

2USC |439a AdviaoiyOp0iioD 1999-1 The OcmuiiMKmiupoiMdedAdvMOfyOpaiion 1999-1 ma 2002

CBBdakto 5^Bjq)liiirtionAJi*ifloB»fcrllCFR |1131(fXlXiXD
2002)
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1 $44,000 m "salary" income received m2003 and $28,000 m "salary" income itceived during the

2 firathilfof2004fiomBMWUitt,liIJ>(MBMWListe'1)2 The payments Rogers received from

3 BMW Usts were appaiently separate from the salary

4 reported by hi pnncipal campaign ccomittee as salary paid to the candidate Although Rogers

JJ 5 iqportBdalDlilof$72lOQOTeceivri
00
C> 6 Statement, the investogabonody uncovered records of payments m
If!

™ 7 BMW Lists to Rogers S« Attsciuneml (ListofPaymenUfromBMWUststoRogen)

<r, 8 Rogers stated that he may have received additooiialamc^^

<*'(M 9 rentmghuujt, but heaves not remember and hum>evid^^ Rogers Tr

10 at 64-65

11 B.

12 AflBT RiOgBfl dftfldftd tO fcff^^f • ***&*** ** ***y ̂ Ml, he <faualnpa<i an initial lirt of

13 "Fllfff lirh^'Tg ffT*1* *• v>Mil>f '*» Pfcft^* Mand, fintn tha Navyf from hia college fraternity,

14 fiiends of hu parents, «/c«/»f^ and piovided mat hst to

15 dainiing any owiiership interest in me list Rogers Tr at 31 Rogers estunated that the initial list

16 that be generated from his personal contacts ccatamed between 500 and 1,000 names 3 He did

17 not expend any funds in developing that initial list Rogers Tr at 32-33

18 Rogers'first principal campaign ccmrmttee, FnerkU of I>ive Rogen, contimied

19 development of the initial mailing list around the beginmng of his 2002 campaign According to

WHIM VfDIGn "^ ABfiHa^BBBK InA AKBtf HUBBDflF flu DllDBB DB DIDVIDBfl alD DBB**•••• WIB^iMH MF WVPWWB^VBOT IBB^ ^MIMPV ••̂ •̂•IF^^ ^F» B^^"^^^" ^^» |> • ™ » m^m^r^ v^ ^^^v
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2 nualng to demmine bow much money could be raised fiwRogcn RogeraTr at 37-38 Once

3 that initial test inulinggenenttedsufficiem coital

4 appean that Brace Eberle ft Associates became Rcs^

5 Dive Rogen paid the vendor for the list developed asaresuhoftheimtialtestinailmgand

6 subsequent mailings Rogen Tr at 39 Rogen also indicated that hi committees paid to

7 pnThliif Of rfBIt YamniB flfliEr dqnCT *•*• *» «•• m dii*et m«i1mg«t mnA that

8 ie<«vedmresix)nse to thc« direct inadmgsgeneiB^

9 he eventually sold to BMW Lists5 Rogers Tr at 40-43 m addition to the lists his committees

10 rented and piirchaircd, RogCTi cnnfinped ItiBt ̂ mptiigp ^>hrn!r^" ** h« «?"""**»«• iigtp«> t«

11 develop a mailing list that also went into the final muter list Rogen Tr at 41 Thus, the master

12 list of the committees appears to hai^inchKlcd the reh

13 irntiaUy contributed to his committees (500 to 1,000) plus potentially m excess of 20,000 names

14 that his committees developed by pinchasing or renting other maihng lists and by the work of

15 campaign volunteers6 TTie Rogers Comimttees collectively spent ar^HOXimatdy $2^

16 develop mailing hsts during me 2002 and 2004 elections The committees* disclosure reports

4 As Rosjsn daienbed it, the test mailer, which was icnl to ippromiitBly 25,000 people, vwold be coondered
"wcceMfbT if -rtroade money rfitdidnt km that much money ifyoaveiDletogetlOcentioomedolhr,
70, eoinedimghlcetfaet, then it looks hk» yon m^ haw RosjenTr et3S
9 ft ippean to be Iha an>^ piMbn m Ih0 mulB^

1st

• BMW La* wu unable to provide specific rnlbnnttion retarding the ninte
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1 de^cnbed these expenses M^acqiiisitiorC The

2 "muter hit" Rogew eventual^ Rogen

3 Trat48and37

4 On October 1,2001, Davhi Rogen and CtonstianWin^

5 RogeifciigDedaMemoniidim

6 ngfrtll |" «ha e«npMflii rfnnnr hata davalnpad hy Rngnri and PnenAi of Dave Ragm * TbeMOU

7 amply itatcsthat"uiconiideration of hiipenonalconlnbutionitothecicaticmofiiichlisti,^

8 ngnature on all fundnunng letten, and nil lift itory^iichii contained m these iohcttations,H

9 Fnencb of Dave Rogen and David Rogen shall co-own ̂ naines generated as the result of any

10 dffect mad solicitation "Sw Attachment 2 ft is unclear who may have drafted the MOU It is

11 Rogen1 rec»u>cuon that ChnstoanWinthrop.^

12 mm wifli the MOU, but Rogen does not recall if heinstnwrtedWiiithroptosigntheMOU.orifit

13 was the other way around Rogen Tr at 52-53 Rogen indicated that he may have beheved

14 such a co-owncnhip intBicst was pcrmisiible fion convenatioiis with Patrick Mboney, who was

15 at that time a direct niailtundraiiing agent fix BroccEber^

16 of Dave Rogen) Rogen Tr at 25-26 Mooiey later became a pnncipdm BMW Lists, the

17 company to which Rogen sold his campaigns'master hst

'FnendiofDtve Rogen (Ito20<»c«npwin committee) H>« Rogm
)ipcrt 131,341 M

do« not vehids oxpenditurai made fcr "dwot mail,11 "tart mill cre*veC*idiwt raw! pi^^

«R«poode«ti did not wbmittiiiml» MOU between D»^Rot«
Tte s^MvslioiiraviM ttat appavsM^

1 tO IWB IVOfllBfl DIB 2004 OOBUDRIDO M tODOly flD C9DBDMOO Of ulB IstOOw OODUDKIBO KOBsM Ti IK 91
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1 Other than the initial lift of less than ithcnisaiid names, however, the only consideration

2 Rogen provided to his campaign committee m return

3 master list was the use of his name, likeness, and life story, as well as the occasioiial

4 proofreading of fimdnismg letters Rogers Tr at 48 and 70 Rogers also stated that he was not

5 even "certain that what was sold to BMW Lists had anythuig to do with, one way or the other

6 with [nc] what [he] did nunaUy" Rogers Tr at 52

8 fa the qmng of 2003, Rogen signed a (tablet for ^^

9 Lists* SM Attachment 3 (Contract for Purchase of List Property) Under this contract, BMW

10 Lists purchased "the donor list of all direct mad generated siq>porters of Dave Roger's [sic]

11 campaign for US Congress, from October 1,2002 to April 30,2003" Id The price of

12 purchase WM $48,000, and *ccocdmg to ̂  contract, >iymciit of tius $48,000 f«w shall be made

13 to Dave Rogers in 24 installments of $2,000 each" Id On May 28,2003, a handwritten

14 addendum was added to the contract extending the tenns of the contract, incl

15 payments of $8,000, to July 15,2003 Id The contract makes no mention of theMOUorthe

16 committees'ownership interest in the list

17 Rogers'memory was not clear surrounding the details of the contract, however, he stated

18 that he believed someone at BMW Lists approached him with the offer to buy the mailing hst

19 Rogers stated that he believed he spoke wi± Patrick Mooney and Robert Dubiel about the

20 contract sndabcrat his owner^ interest m to

21 of those conversations Rogers Tr at 54-57 Rogers does not recall anyone at BMW Lists

until Miy 31,2003
of BMW LirtB, nfood the conbKt OB April 20,2003, bat RDam did not nan the
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1 questioning the legality of msowiieiiuputt^^

2 mmk mat o îesnons were rased at a later date RogenTr at 54-55 According to Robert

3 DiteUwtowuPieiiataofBMWLM

4 Mooiey, who was the managmg partner of BMW Uste

! 5 •flTTmtnt, because he $*»*$* it was odd ***** the *n*ti&4* and not the committee was the
OC1

O 6 purported owner " &e Response to QuestioM Related to MUR 5572 fiom BMW Lists, July 11,
Kl

^! 7 2007
*T
O 8 AccordmgtoalistofpaynientsinadetoRt)gersbyBMWUsts,Rogerswaspaid^^
a<
rNI 9 fix the puichase of his coniniittees* mailing hst &g Attachment 1 (List of Payments fiom

10 BMW Lists to Rogers) Rogen stated that to the best of hurecoUecto^

11 BMW Lf f** ̂ '•T fl rnmpWg Ii«»iti0 nf th? paymCTtt mirf* te hltn for thft pTffh*"* <>f the mailing

12 hat Rogers Tr at 64 He also stated that he retained one huwfaiedpen^m

13 <>wn personal use (eg, to pay a mortgage, private school bills fi^

14 expenses) Rogers Tr at 64-66 When asked whether he received any additional mcomeatany

15 time from any other source COT Ac sale or rental

16 that he thcf^ he might haw bm did not reinembtt Rogers Tr at

17 64-65

18 m. ANALYSIS
19 It is undisputed that David W Ro^n sold a mailing list devel<)pedaljnc)st entity ^

20 campaign committeBS iismgcontnbiitKxisieceivedpiniiiant to the Federal

21 Artofl971,asamende4(^AcnandietBinedthe

22 penonaluse The Ai^ states n^ a M(X)nmbution accepted by a candx^
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Glacial CoaaatTs Brief
Rofin ftr Gsapsss n/k/s Special Opcratou Fund and

1 coirverted by any rierson to personal use" 2USC §439aQ>Xl) "Acontnbutionorcioiiatioo

2 ahaU bo connotetd to be converted to

3 any coniiiutment,obhgadon, or expense of ape

4 candidate's electm campaign" 2USC §439a(b)(2) The OMnmwwon's regulations itate that

^| 5 ^Coaiinissionwinofemime.Gflic^ uses of funds in a campaign
cc-
C< 6 account1* constitute •'personal use N 11C FR § 113 l(gX!X") "Hie regulations then state that
M

! 7 ^ftg transfer nf n immpmgn f*?^Tn«ft^ •««* « •«* p"""*1 1M<i •" lm>i M f8M <MMfer M

O 8 market value n 11CFR § 113 l(gX3) (emphasis added)
<7'
^f 9 Accofdtng to doCTintgnts ft*"* sworn testimony! Rogers sold his campaign commi

10 niajterniailmg list to BMW Usu for at least $56,000 m profit, w

11 peisonal use (to pay the mortgage, hu children's pnvatescn^

12 Rogers Tr at 64-66 Furthemoie, the mailing lirt that to

13 campaign «)mmitteesiismgcciitnbutooosma^

14 behaJf of the cc^miMttees, apparently consented to tmstran^

15 of Undeistandmg giving RogencoHwnershipn^

16 exchange

17 The fi«* that Rogers and Fnends of Dave Rogen entered mtotMeinoiB^

18 Understanding purportuig to grant Rogentco-ovvnershm interest m me ust does not change tte

19 analysis It merely makes die committe«scomplicitm me violation of the ActU personal use

wlir RofmonfyooiatibiManiniCBdliitofbefiifv^
which appem to hiveuttnn^elymcloded in exc«Mof 20,000 nmet RoanTkr at4S ThaGounaMdndopid
te bulk oftte awlavj lisi by piMdiisiiil bsls, i^^
who napondsd to dw dnct mail to ttw nsMtor naibag hat^ and unag canajaMji vohnftNn to halp da¥olop tao bat

RogtnTr at39-41
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Canaan Wsfthnp, • fan official capacity as i

1 provisions Neither the Act nor the Coininission'sre^

2 me personal use provisions

3 Although it is conceivable that a candidate couM

4 campaign committee to obtam some asset or portion of an as^

5 committee (« oevekped uiin^

6 something of value to his enmnnHae (money, physical equipment, etc ) in a fair market

7 exchange, meztwu 110 mir market exchange m this case Despite the MOU that Rogers signed

g wim his first principal campaign committee, there is no ba^

9 ttm^^ffef of ftp cofpmiftff "ffffft fflî  •"••ii"g lift) Iff RogaiWB* «»»<fa fer f*""1 market valw It

10 does not appear that Rogers'comnuttees received anything m Tlw

11 MOU stated mat the consideration was "ms penwnalconuibimoiis to the creation of such bsts,

12 his signature on all ftindraismgletten, and his n^ Rogers'principal

13 e«np«»flFi iyMinntteea alueaHy had the tight to me the ranHiHatn'a Mine or bkenctg on a

14 mndraisingsohcitaticm mn^Rogen agrees that it wouki have been imi>os^

15 ror Congress wnliomprovidmg his coinmitteeswimhu

16 mat he provided these things pnor to and without any mought of clainurjg an owneiiliv

17 m his committees'mailing ust Rogers Tr at 31

18 TTie relatively rew names Rogers irnti^

19 with the aj)parent size of the final hit that he sdd to BMW Ij

20 spentatleast$211,M820tod0velopmemailii«usta>wo^

21 value mfi^ as prevxmsry stated, Rogers is rxyt even sure if a^

22 provided to his committees were part of the final hat that he sold Rogers Tr at 52 The fact that
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General GoumeTi Bnsf
Rosjon for COHSTM afta Spent! OiMnnou Fond sod
Chnstsn Wmthrop, si hu oflfeiBl capacity •§ tnnurar

1 he provided his committees with his name, hkeness, and hfo story can hardly be considered

2 providing ftomattavfliiemex^^

3 In addition, Rogers'hfo story does not arjpev to have any tangibte monetary value above tte

4 value of any other mmvid^'shfe story, if t^

5 Rogers does not appear to have provided lav market value to his committees m exchange for his

6 ownjership interest m the maihnghst

7 Accorduigly, this Office is prepared to recommend mat the Commission find probable

8 cause to believe mat Rogers for Congress n/k/a Special Operations Fund and Christian Wmlhrop,

9 mmsofBoilcapftcityftstreajurer,\riol«ted2USC §439aandllCFR §1131

IV. GENERAL COUNSEL'S RECOMMENDATION

1 Find probable cause to believe mat Rogen for Congress n/k/a Special Operabons
Fund and Christian Winthrop, in his official capacity u treasurer, viola!ed2USC
J439aandllCFR §1131

10
11 Date ' ' ' 'ThomasemaP
12 General Counsel
13
14
15
16
17 Kathleen Gurth v^
18 Actmg Deputy Associate General Counsel
19 forEnfoicement
20

i did not rapoit nonvm§ any payiMOli fton BMW Listtk and tho conliaci bctwMn BMW
iinerarenttd Abo, Rosen itttedtte he did not i

ssy poftiOB of fho BtooNds ftoui n0 auf WRB BPJ oomnuttMf RosjonTr at 64
11 When •bed, Rosen tdButted ihti he be* never been oflbred money lor the ngto tot book or n^

0M i^mll a^lkeB eMBeiilBi SM^ eVeM •̂ •MHA flBiBjl Ifl^k i^MkJiftj iMfttfl sVj

RopjenTr atl4
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3
4
5

J
9

10

Mttk Shookwiler
Attutmt General Counsel

Audit L Wanom
Attorney

O
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